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REVENUE LAWS AMENDMENT BILL 2011 
Consideration in Detail 

Clause 1 put and passed.  
Clause 2: Commencement — 
Mr T.R. BUSWELL: I move — 

Page 2, line 8 — To insert before “on” — 

are deemed to have come into operation 

Mr B.S. WYATT: I am going to ask the Treasurer to speak to the amendment. When the government moves an 
amendment to its own bill, the opposition is interested in hearing the reasons why. I thank Nicki Suchenia for her 
phone call earlier today telling me about the amendment. I have a vague understanding of it. Perhaps the 
Treasurer could inform the house why this amendment is being moved now and why we missed it in the first bill.  

Mr T.R. BUSWELL: Simply because if we read clause 2(b) without the addition of “are deemed to have come 
into operation”, we would have a slightly nonsensical statement. Let me rephrase that. We would have a less 
than operational statement, which some may claim could be slightly nonsensical. Fortuitously, this was picked 
up and will be dealt with by this amendment.  

Mr B.S. WYATT: My understanding of this amendment is that it will ensure that any changes are deemed to 
take place on the day of the second reading—the day the bill was introduced into Parliament on 1 December 
2011—so there is no nefarious activity, for want of a better word. When we deem something from taking effect 
the moment it is introduced as to the moment it is passed, it is usually to stop behaviour changing as a result and 
to take advantage of current law that will be changed at some point.  

Mr T.R. BUSWELL: The member is right. It needs to come into operation from 1 December. I am assuming 
that is when the bill was introduced and read a second time. The bill does close a couple of loopholes. If the bill 
did not come into operation at the time in which those loopholes — 

Mr B.S. Wyatt: There would be a rush to take advantage of it. 

Mr T.R. BUSWELL: Potentially. I am not particularly aware of the nature of the loophole, but I might be able 
to deal with that if it comes up. But it is just a standard clause to stop people from taking advantage of loopholes 
during the unusual thing that sometimes happens in Parliament; that is, a slight delay between when something is 
second-read—that is, the loophole is formally flagged, although others may informally know about it—and when 
it is dealt with through its passage through Parliament and executive government.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 3 put and passed.  

Clause 4: Section 29 amended — 

Mr B.S. WYATT: This clause amends a significant section of the Duties Act 2008; section 29, “Dutiable value 
of certain dutiable transactions relating to corporation or unit trust scheme property on winding up”. 
Clause 4(1)(a) deletes “shareholder”, and introduces “shareholder, or a person related to the shareholder”, and 
paragraph (b) deletes “unit holder” and introduces “unit holder, or a person related to the unit holder”. Again, 
these sorts of amendments tend to be motivated by changes at the commonwealth level and I am curious as to the 
motivation for these changes to section 29 of the Duties Act.  
Mr T.R. BUSWELL: The understanding I have, member for Victoria Park, is that this is not a reflection on 
commonwealth legislative change; it is basically that when the Duties Act replaced the Stamp Act, the reference 
to related person was inadvertently overlooked. This has now been included to capture a related person who may 
have assumed liabilities transferred to them on the wind-up of either a unit trust or a corporation. So it is just 
basically putting in place what had previously been the standard provision under the old Stamp Act.  

Clause put and passed.  
Clause 5 put and passed. 
Clause 6: Section 107 amended — 
Mr B.S. WYATT: According to the second reading speech given by the former Treasurer—the member for 
Bateman—this is one of the more significant amendments to the principal bill, and it deals with the amendments 
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to section 107 of the Duties Act, which deals with cancelled transactions. The amendment inserts proposed 
section 107(7), which, effectively—so I can understand it—extends the period that people are entitled to apply 
for a reassessment. If my understanding of this amendment is correct, I would appreciate it if the Treasurer could 
provide the chamber a little more detail about its operation.  

Mr T.R. BUSWELL: The advice I have, member for Victoria Park, and it is a good question, is that under the 
Duties Act, people have five years from the date of assessment to apply for, effectively, a reassessment, in this 
case, in the event of a cancellation of a contract. In relation to some off-the-plan purchases it has emerged that 
the period between the assessment and the cancellation of a contract is greater than five years. Subsequent to 
that, if a person enters into a contract, pays the assessment and in five and a half years, because of some of the 
complexities in getting off-the-plan deals out of the ground and off the plan, they cannot seek, I am assuming, a 
refund of the duty they paid. As I read it, this clause is seeking to extend the time from five years or 12 months 
from the date of cancellation, whichever is the longer. It will give a little bit more flexibility, given some 
circumstances that have arisen. I think there are 13 cases.  

Mr B.S. Wyatt: You have already answered my next question.  

Mr T.R. BUSWELL: It is a good question. There are 13 affected taxpayers. The way that has been dealt with 
thus far, people who have not qualified or might be affected by this amendment because it is not backdated, is 
that 13 people — 
Mr B.S. Wyatt: They will not be affected?  

Mr T.R. BUSWELL: It does not fix their problem but it will fix the problem going forward. The 13 people who 
fall through the gap, basically, will receive act-of-grace payments, the total of which does not exceed $125 000.  

Mr B.S. WYATT: I assume that proposed section 107(7)(a)(ii), as the Treasurer pointed out, will effectively be 
defined in the contract that has been cancelled as being 12 months after the day the agreement became a 
cancelled transaction. It will be a contractual definition that will drive the operation of this particular proposed 
clause.  
Mr T.R. Buswell: Are you seeking clarification about what is deemed to be a cancelled transaction?  
Mr B.S. WYATT: For the commissioner to make the decision on whether somebody gets the advantage of this 
extension, he will look to the original contract, I would have thought. 
Mr T.R. BUSWELL: My understanding is that “cancelled transaction” is defined in the Duties Act.  
Mr B.S. Wyatt: Of course it is.  

Mr T.R. BUSWELL: We will look at that in a second and provide the member with advice. Provided the nature 
of the cancellation falls within the parameters defined in the Duties Act, I assume this will qualify. We will 
provide those details of section 107 of the Duties Act to the member and to the house. It reads — 

cancelled transaction has the meaning given in subsection (2);  
Subsection (2) works through the criteria that makes up the cancelled transaction.  
Mr B.S. Wyatt: You caught me out for not reading section 107.  
Mr T.R. BUSWELL: I do not think the member is the only one.  
Clause put and passed.  
Clause 7: Section 142 amended —  
Mr B.S. WYATT: What is the purpose of this amendment to the Duties Act?  
Mr T.R. BUSWELL: I will quickly refer to the explanatory memorandum —  

This clause amends section 142 of the Duties Act to correct an anomalous outcome that arises in 
relation to the first home owner rate of duty. 

The Duties Act provides a concessional rate of duty for certain first home owners. Generally, to be 
eligible to have a transaction assessed at the first home owner rate of duty, the value of the property 
being purchased must be below certain thresholds and the purchaser must be paid a first home owner 
grant. In most circumstances, these arrangements work effectively to provide duty relief …  

An increasing number of relatives of first home owners are facilitating the purchase of a first home for a 
family member. The Duties Act provides that after a purchaser (the relative) has entered into an 
agreement to purchase dutiable property, but prior to the transfer of that property, the purchaser may 
substitute certain related persons (the first home owner) as the purchaser without incurring additional 
duty. The substituted purchaser, subject to meeting the necessary eligibility criteria, can receive a first 
home owner grant in respect of the purchase. 
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Without these amendments, the manner in which the transaction takes place prevents a substituted 
purchaser who has received a first home owner grant from having the transaction assessed at the first 
home owner rate of duty.  

This is inconsistent with the policy intent, subject of course to the values of the property being met—in other 
words, the criteria—and also subject to the purchaser receiving the first home owner grant. As I understand it, it 
is basically tidying up a divergence between the act and the policy, which is recognising increasingly that related 
persons may help or assist family members into their first homes for a range of reasons. 

Clause put and passed. 
Clause 8: Section 279 replaced — 

Mr B.S. WYATT: I am always interested when we make changes to rules of evidence about things. At first 
glance, the changes to section 279 of the Duties Act under the heading of “Enforcement” do not appear to be 
significant, but there seems to be a change regarding the use of transaction records in civil proceedings and 
endorsement of those and whether they are entitled to be used. Firstly, can the Treasurer explain the difference 
between the current section 279 and the proposed section 279, and what has driven this? Have particular 
hearings not progressed due to the exclusion of evidence as a result of section 279 and the fact that things have 
or have not been endorsed? 

Mr T.R. BUSWELL: The advice I have is that an issue was drawn to the attention of the Office of State 
Revenue by a barrister. He pointed out that if the instrument was not endorsed, it would not be available for use 
in law or equity for any purpose. In other words, it significantly restricted the ability to rely on an instrument for 
any purpose. 

Mr B.S. Wyatt: That is the original section 279. So this is broadening it. 

Mr T.R. BUSWELL: Basically, we are getting back to the circumstances we had with the Stamp Act. Again, it 
was one of those things that was lost in translation, if I can put it that way, such that instruments that had 
previously been able to be used quite broadly under the Stamp Act—for example, in criminal cases—were not 
restricted from being used. It currently is restricted, and this will remove that restriction.  

Mr B.S. WYATT: I will be more specific in my question. Currently, section 279(1) of the Duties Act states — 

A transaction record for a dutiable transaction — 

(a) is not available for use in law or equity for any purpose; and 

(b) cannot be presented in evidence in a court exercising civil jurisdiction, 

unless it is duty endorsed.  

When I think back to when I was still practising law, unless duty had been paid on a contract, or whatever the 
document was, it could not be used as evidence. As a lawyer can I now use a contract as evidence in court 
proceedings if it has not been stamped and its duty paid?  
Mr T.R. BUSWELL: The advice I have is that this reinstates an exemption to the exclusion of unendorsed 
transaction records in criminal proceedings and removes the words “not available in law or equity for any other 
purpose”. The member talked about a civil proceeding in which the exclusion will still apply.  

Mr B.S. Wyatt: So you can therefore still use it in a criminal matter.  

Mr T.R. BUSWELL: Yes. I will read out this paragraph as it might give some more clarity. It states that the 
commissioner’s practice is to endorse a copy of a transaction record to verify that it has been transmitted as 
required and to provide a copy to the lodging party for production in the court or tribunal. The commissioner 
subsequently issues a duty assessment notice to the liable taxpayer. That is for an unendorsed record.  

Mr B.S. WYATT: I will make the point—the Treasurer does not have to respond—that while working for a 
bank, which will remain nameless, there were regular occasions when I was trundling down to appear in the 
Supreme Court to find a particular document was not stamped and then facing the urgency of getting a document 
stamped, effectively, on the way to the court, so I could refer to that document. It is quite a useful rule of 
evidence to have documents appropriately stamped, and that practice will continue—good. 
Clause put and passed. 
The ACTING SPEAKER (Ms A.R. Mitchell): I advise members in the chamber who are having other 
conversations that their rather deep voices are getting very loud and it is a little difficult for people to hear in the 
centre of the chamber. Could members take those additional conversations elsewhere, thank you. 
Clause 9 put and passed.  
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Clause 10: Section 13 amended —  
Mr B.S. WYATT: This is one of the more significant amendments contained in the principal bill and was 
referred to by the former Treasurer, the member for Bateman, in the second reading speech on 1 December last 
year. It deals with the residency requirements under the First Home Owner Grant Act 2000. Would the Treasurer 
set out what we are doing with this amendment and what has driven this amendment? Similarly, with the 
previous amendment to the Duties Act regarding off-the-plan cancellations we have had to create a situation in 
which reassessments could be extended beyond the five-year requirement. The minister gave 13 examples, so 
obviously there have been a number of situations in which the residency requirements in the First Home Owner 
Grant Act 2000 have not met with the practical implementation of life circumstances. Could the minister take us 
through those examples?  
Mr T.R. BUSWELL: As I understand it, there are a couple of issues in and around first home owner grant 
residency requirements. Firstly, they must take up residency within 12 months after completing the transaction; 
and, secondly, they have to remain a resident for a period of six months. It may well be for a range of reasons 
that they cannot achieve one or other of those criteria. My understanding is that this provision will give the 
commissioner some flexibility over when he can use his discretion to go outside those time limits. Some of the 
reasons—I assume that these have come up in examples—that may prevent an applicant from satisfying the 
residency requirements include the health of an applicant or a relative, damage or destruction to the home 
resulting from natural disaster or fire, the applicant’s employment situation changing, relationship breakdowns, 
and personal safety issues. It is anticipated that a commissioner’s practice will be published that describes the 
circumstances and manner in which that discretion will be exercised. I assume there have been some cases in 
which this has come up. This provision is designed to allow a little more discretion around the commissioner’s 
capacity to deal with matters that otherwise would have breached the residency requirements on a case-by-case 
basis. 
Mr B.S. WYATT: By way of practice, if an applicant cannot meet that six-month residency requirement, will it 
simply be a matter of the applicant writing to the commissioner, or will some form of higher standard of proof be 
required before the commissioner will use that discretion? Those timetables are reasonably important to achieve 
the purpose that the first home owner grant was designed to achieve. 
Mr T.R. BUSWELL: I might just also clarify that the commissioner effectively will have two powers. He will 
have the power to vary the required residency period and take-up period and to exempt an applicant. It is the flip 
side of the same coin. The commissioner has to apply what is deemed to be a good reasons test. He always has 
good reasons for his decisions. I have never known him not to have a good reason. I do not always agree with 
those good reasons, but that is why he is independent of government. The point that has just been made to me is 
that, more often than not, these cases come to the attention of the commissioner after the issue has arisen. In 
other words, there would have been an investigation into why a person has not complied and, in the course of 
that investigation, it may well have emerged that it is a case in which the commissioner should exercise his or 
her discretion. It may well be that the person does not apply, although I suspect that people may apply before 
they get to the point of being in breach, and they should, but, as the member and I know, often people do not. If a 
person is proactively trying to deal with the situation, I imagine it would be done formally through some form of 
correspondence with the Office of State Revenue. However, the fact of the matter is that a lot of these cases are 
brought to the attention of the Office of State Revenue only when they are being examined after the expiry of 
those particular periods.  

Clause put and passed.  
Clause 11: Section 54A inserted — 
Mr B.S. WYATT: This clause provides a significant amendment by inserting after section 53 of the First Home 
Owner Grant Act proposed section 54A, “Recovery from garnishee”. I guess the title of the clause speaks for 
itself. Again, I am interested in what drives some of these amendments that come through in some of these 
omnibus bills. I am not seeking enormous detail, but what has driven this change?  

Mr T.R. BUSWELL: The advice I have is that in a lot of cases when a person is in breach and basically has to 
repay the first home owner grant, they also have to pay the duties concession. In a way, it is a double whammy. 
When the Office of State Revenue recovers the duties concession, it has garnishee provisions available to it to 
make it easier for the office to recover those funds through a variety of mechanisms. That is not consistent with 
the FHOG act, under which the Office of State Revenue currently does not have garnishee provisions. The 
insertion of proposed section 54A brings consistency to the capacity to recover the grant and brings that in line 
with the capacity to recover the duties concession. At the moment they are different.  

Clause put and passed.  
Clause 12 put and passed.  
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Clause 13: Section 24A amended — 
Mr B.S. WYATT: Treasurer, my question is exactly the same on clauses 13, 14 and 15. The change is identical. 
The sections have been amended so that an individual or owner “may be” required to notify the commissioner 
rather than “must” notify the commissioner. Section 24A regards the construction of private residences; section 
25A regards the refurbishment of private residences; and section 27A regards the construction or refurbishment 
of second private residences. What is driving the requirement in the current Land Tax Assessment Act that an 
individual “must” notify the commissioner? This bill will effectively give the commissioner a discretion 
whereby an individual may be required to notify the commissioner.  

Mr T.R. BUSWELL: The advice I have is that the information systems that the commission now has—in other 
words, its ability to acquire information on people irrespective of whether they provide it or not—are such that it 
is generally able to determine whether the owner has moved into the residence without the need for the owner to 
produce a form. Basically, we know what someone is doing and if we do not think we know, we will ask them 
rather than people having to tell us. The systems are now better and the assumption is the commission would 
have that information in the vast majority of cases.  

Clause put and passed. 
Clauses 14 to 17 put and passed.  
Clause 18: Section 9DA amended — 
Mr B.S. WYATT: This clause amends section 9DA of the Pay-roll Tax Assessment Act; it is quite a significant 
amendment regarding employee share schemes. Again, this has fallen from the second reading speech of the 
former Treasurer, the member for Bateman, who made the point that this is effectively the result of a Council of 
Australian Governments agreement. Firstly, can the Treasurer outline the purpose of this amendment to section 
9DA; and, secondly, are we the last state to implement this change? 
Mr T.R. BUSWELL: The short answer to the member’s second question is yes. 

Mr B.S. Wyatt: We are. 

Mr T.R. BUSWELL: I am not sure whether the member wants me to work through the entire background 
behind the need for the changes — 

Mr B.S. Wyatt: No. 

Mr T.R. BUSWELL: — but we are the last state to implement the changes, which, as the member is aware, 
have rolled on from a range of changes to the commonwealth’s Income Tax Assessment Act and others. 
Hopefully, it will be done with the passage of this bill. 
Mr B.S. WYATT: For ease of maybe getting through some of these clauses, the same topic of employee share 
schemes in clause 18, and then in proposed section 9DA, is also the subject of clauses 19, 20, 21, 22, 23, and 24, 
by the look of it. 

Mr T.R. Buswell: Yes. 

Mr B.S. WYATT: That is fine. 

Clause put and passed. 
Clauses 19 to 24 put and passed. 
Clause 25: Schedule 1 amended — 
Mr B.S. WYATT: I am after a short summary, if possible, from the Treasurer about these consequential 
enactments in respect of the Revenue Laws Amendment Act. 

Mr T.R. BUSWELL: My understanding is that basically this is a set of transitional provisions that deal with the 
transition to the changes that we just talked about in and around employee share schemes. They are really 
designed to make sure that because of decisions taken previously, I assume, no-one is particularly disadvantaged 
by the changes that we are putting in place now as they transition across. 

Clause put and passed.  
Clauses 26 and 27 put and passed. 
Clause 28: Section 33 amended — 
Mr B.S. WYATT: This clause amends section 33 of the Pay-roll Tax Assessment Act, “Controlling interest in 
business”. No-one is more delighted by the regular arrival of the Revenue Laws Amendment Bills than I, but the 
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2011 bill and the 2012 bill both amend this section 33. I am curious: is something going on in this area at a 
commonwealth level that is promoting regular amendments to this section?  
Mr T.R. BUSWELL: My understanding is that this goes way back to decisions taken in 2008 around the 
harmonisation of payroll tax provisions across jurisdictions. For a whole range of reasons that I cannot recall 
from what was no doubt a robust parliamentary debate in 2008—I am assuming I was on the other side of the 
house then—our state adopted only part of the harmonised model, if I can put it that way, of the grouping 
provision. My understanding, therefore, is as we progress in time, there are certain factors or elements in which 
we are now different from other jurisdictions that adopted the template, and from time to time we have to deal 
with some of those points of difference. This is obviously dealing with some of those points of difference that 
were identified at the time of the drafting of the Revenue Laws Amendment Bill 2011. The Revenue Laws 
Amendment Bill 2012 deals with subsequent changes that we have had to make because of other anomalies that 
have arisen between the template provisions and the state provisions. I suspect there may be others that flow on 
in due course, but hopefully not.  

Mr B.S. WYATT: Does this have anything to do with the government’s decision to delay the harmonisation of 
grouping provisions of payroll tax, which was part of that $511 million tax increase I talked about before? Is this 
at all related to that or is this just part of the same harmonisation process but is not related to that particular 
decision?  

Mr T.R. BUSWELL: The member is right in part. I think this is the result of decisions taken at different points 
in time by previous governments, such as our government’s decision around grouping provisions and the delay 
thereof, and previous governments’ decisions around harmonisation more broadly. My understanding is that our 
changes came into effect from 1 July 2012 and that is why some of these anomalies have been brought to our 
attention. 

Clause put and passed. 
Clauses 29 to 31 put and passed. 
Clause 32: Section 3 amended — 
Mr B.S. WYATT: When I went back to my notes from my briefing on the principal bill, which was on 
27 February this year, I saw that under these changes to the Rates and Charges (Rebates and Deferments) Act 
1992 I had written that that cannot possibly be right because I could not imagine that it would have got this far 
with this actually happening and that these amendments have been driven by changes to the commonwealth 
Military Rehabilitation and Compensation Act 2004. I wrote in my notes that since 2004 veterans have not been 
getting the same concessions as seniors. I cannot even remember the meeting let alone writing the notes, but it is 
in my handwriting so I wrote that. I am interested in these changes. Do these changes bring veterans the same 
entitlements that are currently received in Western Australia by those who are entitled to a Seniors Card? My 
handwritten notes are probably horribly wrong. The Treasurer’s adviser is looking at me askance so I dare say 
my notes are wrong. However, I am interested to know about these changes. I guess to some extent I am 
referring to clauses 32 to 35. There are only a few of these amendments, so maybe if the Treasurer tells me what 
they are doing, it might answer my question.  

Mr T.R. BUSWELL: The member is right; the short answer is that there is a small group of people who may 
fall into the catchment that he has described. The advice I have is that as at 24 February 2012 there were 22 
people in Western Australia who may be eligible for the Military Rehabilitation and Compensation Act 2004 
concession. Of these, it is not known how many are homeowners who would be able to claim the concession 
under the act. It is a small group and again, my advice is that that is being dealt with through these amendments. 

Mr B.S. Wyatt: What is it about these 22 people that does not make them eligible until these amendments are 
made? 

Mr T.R. BUSWELL: The Rates and Charges (Rebates and Deferments) Act identified a range of 
commonwealth acts, including the Veterans’ Entitlements Act 1986, but it did not recognise the Military 
Rehabilitation and Compensation Act, so for that purpose, which has now been dealt with, there were those 22 
people who may have been eligible to claim concessions under the act, but we do not know how many of them 
are homeowners and therefore how many of them would have been in a position to claim those rebates. As the 
member says, that is quite remarkable, but these things happen. 

Clause put and passed. 
Clauses 33 to 38 put and passed. 
Clause 39: Section 20 amended — 
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Mr B.S. WYATT: This clause amends section 20 of the Stamp Act 1921, which is the main amendment 
contained in the principal bill. We are looking at another change to the dates of reassessment. Does this simply 
mirror what we were discussing recently in respect of the first home owner grant? 

Mr T.R. BUSWELL: Yes, for the reason that all the current problems are problems that emerged under the 
Stamp Act because the Duties Act has not yet been in place for five years. The amendment in relation to the 
Duties Act was a pre-emptive strike, and this one deals with the current problem. 

Clause put and passed. 
Clauses 40 and 41 put and passed. 
Clause 42: Section 76 amended — 

Mr B.S. WYATT: I again seek from the Treasurer an explanation of what has driven this particular change to 
the Taxation Administration Act 2003, bearing in mind that we are deleting the current section 76(1) and that 
land tax is a charge on the land for which the tax is payable, whether or not an assessment notice has been issued 
for the tax and whether or not the tax is due for payment. We are putting a charge over the land, so is this a result 
of the government losing revenue because of the practices currently taking place?  

Mr T.R. BUSWELL: My understanding is that this will give government the opportunity to use the recovery 
powers of a memorial when dealing with an estimate of land tax as opposed to an actual assessment. I assume it 
therefore deals with some potential issues that may arise. We already have powers to lodge a memorial. It is 
basically taking a practice that historically has occurred to date—using powers of a memorial to recover actual 
land tax and estimated land tax—and basically putting that into the legislation. 

Mr B.S. WYATT: By way of clarification, effectively all land that is subject to land tax, regardless of whether 
and when that land tax is due, is effectively charged with that power; is that right? 

Mr T.R. Buswell: My understanding is that is the case, and that has always been the case. 

Mr B.S. WYATT: I did not know that; that is interesting. 

Clause put and passed. 
Clause 43: Section 80 replaced — 
Mr B.S. WYATT: I dare say that this clause relates to what we were just talking about in the previous 
amendment. Perhaps the Treasurer could explain to me exactly how it relates. 

Mr T.R. BUSWELL: This is around requiring certificates to be provided at the time of settlement so that the 
purchaser understands what the land tax liability is, because it is a first charge over the property. I am assuming, 
therefore, the purchaser would want that netted off the sale price at the point of settlement. 
Mr B.S. Wyatt: The idea being that if you are the purchaser, you have been told about that particular land 
charge accordingly. 

Mr T.R. BUSWELL: That is right; the purchaser knows the liability coming to the property and therefore can 
take account of that at the time of settlement. 

Clause put and passed. 
Clause 44 put and passed. 
Title put and passed.  
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